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SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF OKANOGAN
NINE MILE RANCH HOMEOWNER’S
ASSOCIATION, a Washington non-profit No. 26-2-00127-24
corporation,
Plaintiff, MOTION FOR SUMMARY JUDGMENT
Vi

CHARLES MCNEIL, an individual; and
BLACKSTAR STABILITY
REVITALIZATION TRUST F1A, a
Corporation,

Defendants.

COMES NOW Plaintiff and submits this Motion:
L INTRODUCTION & ISSUES

Nine Mile Ranch Homeowner’s Association (“Nine-Mile” or “the HOA”) is a large
recreational/residential development and private wildlife refuge and conservancy. See Verified
Complaint at §7. Nine-Mile is situated in the north end of Okanogan County, spanning large
portions of Township 40 North, Range 28 E.W.M.; smaller portions of Township 40 North,
Range 27, E.-W.M.; and smaller portions of Township 39 North, Range 28, E.W.M. Id

The HOA seeks summary judgment on the issue of whether Defendant McNeil may
operate a motor vehicle racetrack within the confines of Nine-Mile. At issue are several

provisions of the restrictive covenants applicable to this land — generally stated, the prohibition
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on commercial use of lots; prohibition of noxious noise and chemicals; and use of motor or
recreational vehicles on rights-of-way.

Upon filing of this suit, the Court granted a Temporary Restraining Order prohibiting
further development or race activities, later converted to a Preliminary Injunction.

II. RELEVANT FACTS

A. UNDISPUTED FACTS

In February of 2026, the HOA became aware of certain acts by Mr. McNeil involving
misuse of the easement roads within the bounds of Nine-Mile. The HOA ther.1 sent Mr. McNeil
a notice of violation letter, which he read aloud in a YouTube video on February 2, 2026. See
Dec. in Support of MSJ, Ex. A. (“It is apparent to us that on two separate days, in recent months,
you’ve used nine-mile HOA roads and easements in an abusive and recreational manner with an

L)

automobile...” at ~2:13 et seq.).

On March 7, 2026, the HOA became aware that Mr. McNeil had cut a swath of ground
on his property and began declaring the same a race track; Mr. McNeil posted a video of these
activities to YouTube as well. This video plainly shows heavy equipment used on the property.
Id., Ex. B. Still images from this video show both the equipment itself and the implement dragged
behind and actually used upon the property. /d. On March 8, 2026, Mr. McNeil posted a similar
video showing heavy equipment working on the project. /d, Ex. C. On March 12, 2026, Mr.
McNeil posted another YouTube video showing an update to the track construction, showing a
dirt track with some tires around the turns. /d,, Ex. D.

On March 13, 2026, Mr. McNeil posted another video inviting the public to his property

to race at 10 AM the following day (Saturday, March 14, 2026). Id., Ex. E. He also posted another

video on March 13 showing use of the track, as shot from inside a vehicle. /d., Ex. F.
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And in fact, various people did show up on March 14 to race. Id., Ex. G. Multiple vehicles
participated in race activities. In addition, Mr. McNeil started a fire in the middle of the race track
without any apparent fire suppression equipment. /d.

Ironically, Mr. McNeil also supplied helpful evidence on YouTube of the very wildlife
that the Nine-Mile CCRs are intended to protect. /d. By its inclusion in this particular video (and
someone yelling “it’s race day!” at the herd), it is a more than reasonable inference the wildlife
was present on the same day as the race.

In short, there is no dispute that Mr. McNeil developed a race track, which he then opened
to the public, holding at least the March 14, 2026 race prior to issuance of a Temporary
Restraining Order by this Court.

B. CCR PROVISIONS AT ISSUE

Nine-Mile’s Restrictive Covenants (CCRs) are recorded under Okanogan County AFN
820972 and have been amended since'. The applicable provisions of the Nine-Mile CCRs are as

follows (See Complaint at 17-23 and Declaration in Support of MSJ, Ex. I):

1. Article IX §1 states (emphasis added): “Lots shall be used solely for
recreational and residential use, except as provided for in this
article.”

.3 Article IX §9 states (emphasis added): “Lot Owners may pick brush
on their Lots and harvest other plant life, except that all Lot Owners
agree to take care to retain as much natural vegetation as they
can in order to retain Wildlife shelters and nesting areas.”

3; Article IX §11 states (emphasis added): “No commercial
enterprises are allowed, except as approved by the Board of
Directors. And, the Board of Directors shall have no authority to
approve any commercial enterprise other than that which would be
commensurate with the development of Nine-Mile Ranch under the
terms of this Declaration.”

" AFNs 823990 (1994); 823991 (1994); 3018678 (2000); 3067918 (2003).
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Article IX §15 states (emphasis added): “...no noxious or poisonous
chemicals, sprays, or noise shall be permitted which would interfere
with the protection and enhancement of Wildlife, as well as the
peace and quiet of the Lot Owners. Noxious noises shall be defined
as those which are not compatible with the intent and goal of the
development.”

Article IX §16 states (emphasis added): “Other motorized vehicles
must use only the roadways.”

Article IX §27 states (emphasis added): “All terrain vehicles and
snowmobiles and other recreational vehicles ... shall be operated
only on the dedicated rights-of-way of public and private
roads...”

Article IX §21 states: “No commercial signs or signs for any kind

of advertising may be placed on any Lot...”

III. ARGUMENT & AURHORITY

A. SUMMARY JUDGMENT STANDARD

On summary judgment, the moving party has a dual burden

to show (1) that there are no

material facts in dispute; and (2) that the undisputed, material facts demonstrate that judgment

should be granted as a matter of law. Hitter v. Bellevue School Dist. No. 405, 66 Wn.App. 391,

399, 832 P.2d 130 (1992). In considering the facts, the trial court must view the facts and draw

all inferences therefrom in the light most favorable to the nonmoving party. Id. (citing Turngren

v. King Co., 104 Wn.2d 293, 705 P.2d 258 (1985)). It is only where reasonable minds could reach

but one conclusion from the evidence presented that questions of fact may be determined as a

matter of law, rendering summary judgment appropriate. Id. (citing Central Wn. Bank v.

Mendelson-Zeller, Inc., 113 Wn.2d 346, 353, 779 P.2d 697 (1989)).

B. CONSTRUCTION OF NINE-MILE CCRS

In White v. Wilhelm, 34 Wn.App. 763, 665 P.2d 407 (1983), the Court laid out the

“recognized principles for construing restrictive covenants:”
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(1) The primary objective is to determine the intent of the parties to the agreement,
and, in determining intent, clear and unambiguous language will be given its
manifest meaning. (2) Restrictions, being in derogation of the common-law right to
use land for all lawful purposes, will not be extended by implication to include any
use not clearly expressed. Doubts must be resolved in favor of the free use of land.
(3) The instrument must be considered in its entirety, and surrounding
circumstances are to be taken into consideration when the meaning is doubtful.

Id. at 767 (quoting Burton v. Douglas Co., 65 Wn.2d 619, 621-22, 399 P.2d 68 (1965)).
However, the Nine-Mile CCRs are different, as stated in Article X, §6:
This Declaration shall be liberally construed in favor of the party seeking to

enforce its provisions to effectuate the purpose of protecting and enhancing the
residential/recreational development as a private wildlife refuge and conservancy.

See CCRs at pg. 10 (em. added).

Another issue is that interpretation of covenants is slightly different for a common-
interest covenant. In Pritchett v. Picnic Point HOA, 2 Wn.App.2d 872, 413 P.3d 604 (2018), the

Court (citing Riss and other authorities) noted that:

The value of maintaining the character of the neighborhood in which the burdened
land is located is a value shared by the owners of the other properties burdened by
the same covenants. Accordingly, we must place special emphasis on arriving at an
interpretation that protects the homeowners’ collective interests. [I]f more than one
reasonable interpretation of the covenants is possible regarding an issue, we must
favor that interpretation which avoids frustrating the reasonable expectations of
those affected by the covenants’ provisions.

Id. at 879-80 (internal citations and quotations omitted). At issue there was a view maintenance
covenant intended to preserve the community as a “panoramic and tranquil alternative to city
living.” Id. at 875. The same special emphasis to the common interests of the Nine-Mile
Community applies here, where the purpose of the CCRs is so that the property “shall be

developed and maintained as a private wildlife refuge and conservancy...” See Ex. / at 3.
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C. DEFENDANT MCNEIL HAS VIOLATED THE CCRS
1. Commercial/Residential Violations

Article IX, §§1, 11, and 21 all operate in concert to prohibit the commercialization of
Nine Mile. Here, the issue is that regardless of whether the track itself would have been a
commercial enterprise, it was a non-residential use and Mr. McNeil expressed intent for
commercial use of the property. He also placed signage directing the public to his lot. Dec. of
Terry Bachmann at §2-3.

In addition to making statements pertaining to available seating (implying a crowd), the
GoFundMe related to this track explains that “The money raised will go directly toward essentials
like equipment, porta potties, hand washing stations, food vendors, and much more.” Dec. in
Support of MSJ, Ex. H.

An analogous instance is found in Metzner v. Wojdyla, 125 Wn.2d 445, 886 P.2d 154
(1994). In that case, a restrictive covenant limited use to “residential purposes only” and the
Wojdylas were operating a home-based, DSHS-licensed day care service. Id. at 447. The
Supreme Court agreed with the Metzners, that “our case law has established a bright line rule
which prohibits any commercial or business use of property which is subject to a residential use
restriction.” /d. at 451. While the day care was obviously a business, the issue was that the
Wojdylas were using the lot as their residence — just not for “residential purposes only.” /d. at
452-53 (emphasis added). The same holding is controlling here, where the CCRs state that the
lot shall be used “solely for recreational and residential use” — the race track would be a
disallowed recreational use in any event and the commercial vendors and public invitation is a

decidedly non-residential use of the lot.
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2. Nuisance/Waste Violations

Article IX §9 requires lot owners to take care to retain as much natural vegetation as they
can. Nine Mile’s position is that this provision must be read in conjunction with the proposed
use. Clearing land for animal husbandry as contemplated in the CCRs would be permissible.
Clearing land for a race track is not.

Article IX §15 forbids noxious noises, defined as those incompatible with the intent and
goal of the Development. The CCRs are explicit on this point — the Declarant imposed protective
covenants:

for the purpose of enhancing, protecting, preserving, and augmenting the natural

environmental features of the Property, as well as protecting and preserving the

Wildlife on the Property in a manner that will benefit the public’s interest in the

Wildlife and yet allow for the orderly development of the Property.

The Declaration then goes on to specify that the guests and invitees of the lot owners may enjoy
..the beauty of the natural environment [and] the recreational activities offered in such a natural
environment...” In other words, while recreation is a part of the purpose of Nine Mile, that
recreation must coexist with nature. A race track is a per se noxious noise nuisance in the context
of the Nine Mile CCRs. “The Court’s primary objective in interpreting restrictive covenants is to
determine the intent of the parties.” Riss v. Angel, 131 Wn.2d 612, 621, 934 P.2d 669 (1997).
The relevant intent is that of those establishing the covenants. /d. However, where the dispute is
not involving the declarant or original parties, the “court’s goal is to ascertain and give effect to
those purposes intended by the covenants.” /d. at 623.

3. Motor Vehicle Violations

Article IX, §§16 and 27 operate together to require motor vehicles to be licensed and

muffled and remain on the road. The former allows snowmobiles to operate along the right-of-
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way of the roads in designated areas, but provides that “Other motorized vehicles must use only
the roadways.” The latter forbids unmuffled vehicles and, to the extent that the racing vehicles
would be “recreational vehicles,” §27 requires that they remain on the dedicated rights-of-way
for the roads.

In short, the vehicle violation is a straightforward violation of the rule requiring motor
vehicles to remain on the roadways. There may be a counterargument raised that this applies in
a hypertechnical manner to other implements like a tractor or a riding lawn mower, both motor
vehicles designed and intended to be used in a field or lawn. Thus leading perhaps to an
overbreadth or vagueness issue.

The HOA points to Fairwood Greens HOA, Inc. v. Young, 26 Wn.App. 758, 614 P.2d
219 (1980) for the proposition that even strictly construed covenants “should not be applied in
such as way as to defeat the plain and obvious purpose of the restriction.” /d. at 762. That case
involved a restriction on parking private vehicles with a gross weight exceeding 6,000 pounds
on lots or streets. /d. The restriction enumerated buses, trucks, and trailers of any description, but
did not mention self-propelled motor homes; the trial court strictly construed this and found
against the HOA. /d. at 761. The Court of Appeals swiftly determined that to be error®. Id. at 762.

In the context of the rule from Riss above and the Nine-Mile CCRs providing for l/iberal
construction of the covenants favoring the party seeking enforcement (here, the HOA), an
argument to construe the motor vehicle covenants as too vague for enforcement is a fruitless
endeavor. Nevertheless, the HOA argues that the rule is simple — motorized vehicles must use

only the roadways.

? However, the Court did affirm dismissal on the grounds that the Youngs were not party to a prior suit involving a
stipulated judgment relied on by the HOA which had materially altered the language at issue from “outside of any
residential lot™ to “outside on any residential lot.”
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IV.  CONCLUSION

Summary Judgment is appropriate here — this is more a question of law than fact. There
can be little dispute as to the scope of the race track project. Mr. McNeil proudly documented the
process and racing activities on YouTube, which same videos also included explicit invitations
for the public to come race, so long as they sign a waiver.

A racetrack is a non-residential use the violates the CCRs. Inviting the public to the
racetrack - particularly in the context of apparent plans for seating, food vendors, the waiver, and
the porta-potty — constitutes a commercial use. The signage, the GoFundMe, the Misfits Raceway
moniker... all indicia of commercialization. Profit is not the sole metric of commercial activity.

The racing activities violate the motor vehicle and nuisance covenants of the CCRs. The
covenants plainly intend motor vehicle traffic to remain on the roadways, not on a dirt racetrack
in the middle of a gully. Even clearing the land for that purpose runs afoul of the natural
preservation requirements of the CCRs. Introducing dozens of tires and conducting racing
introduces noxious chemicals to this wildlife preserve. The loud motors and revving engines are
noxious noise, communicating to all wildlife in hearing range — stay out of the wildlife preserve.

It looks like fun and it probably is, but this race track is absolutely disallowed within
Nine-Mile. It must be removed. To this end, the HOA seeks:

1) A declaratory judgment that such racing activities violate the CCRs;

2) An affirmative injunction requiring Mr. McNeil to restore the gully to its natural
state (including removal of all tires and plowing/tilling of the track surface);

3) A judgment for the HOA fines levied as a result of the racing violations (TBD, as
these are day-for-day);

4) Attorneys’ fees and costs as provided in Art. X §2 and §8 of the CCRs.
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Finally, to be clear, the HOA is not seeking any relief against Blackstar — they are named
as an interested party simply because they are the landowner on Mr. McNeil’s still-executory

contract.

DATED this 19" of June, 2026.

Kghneth J. Mjlley, WSBA #46666
ttorney for Plaintiff
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