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Question:  Regarding the BOD's authority, per CCRs Article IV section 3, to raise the annual assessment
rate up to 10% per year, what constitutes proper notice and implementation to the membership about
such a raise?

Potential Answer (according to this author and two independent attorneys):  notice is 30 days in 
advance of June 1 in order to make the increase implementable in the coming new June 1 fiscal year 
assessment billing.  In order to properly support the April 6, 2018 10% assessment raise made by the 
BOD, two independent attorneys were individually hired by separate association members who also 
concurred with this interpretation.

• See one interpretation at http://assuredcomputer.com/kirk/crandall1.pdf
• See the other interpretation at http://assuredcomputer.com/kirk/richard2.pdf 

Explanation:

Starting with the Bylaws, Article VII:
• Section 2:  “It shall be the duty of the Board of Directors to do, in their discretion...”
• Section 2(c):  “as more fully provided in the Declaration, to do as follows:” 
• Section 2(c)(i):  “fix the amount of the annual assessment against each Lot at least (30) days in 

advance of each annual assessment period;”
• Section 2(c)(ii):  “send written notice of each assessment to every Owner subject thereto at 

least (30) days in advance of each annual assessment period;”

The critical operative phrase in the language above is “annual assessment period”; what/when is the 
“annual assessment period”?  Is it a calendar year (January 1 – December 31) or some other one year 
period starting and stopping on other dates than the calendar year?

The phrase “assessment period” is not directly defined in any 9MR governing document so we are left 
trying to derive its inferred meaning.  At Bylaws Article XI, Section 2 it states, “... in the case of any 
conflict between the Declaration [CCRs] and these Bylaws, the Declaration shall control”, so we will 
give higher precedent to the CCRs as we discover forward here.

First, what is an “assessment”?  We can all likely understand that a “period” is a defined length of time
but what is an assessment?  Depending on the context within which it is used, “assessment” can mean
different things.  Within the context of the CCRs, the inferred meaning of the word “assessment” can 
be seen throughout each of the 11 sections in Article IV as being a monetary 'charge' that is due and 
payable.  So we could rephrase it and look at it like this:  what is the annual charge period?  When is 
the charge made?   
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• Regarding when the annual monetary charge is made, there is only one1 section in the CCRs 
that gives an indication about this: Article IV, Section 9 states that the “Due Dates of Annual 
Assessments” is “...the first day of July for each calendar year.”  

So that is Key Observation #1:  Holding the thought that July 1 is the annual assessment due date, and
given that the assessments are annual and therefore the assessment period is (1) year long, this 
suggests the “annual assessment period” - ie. the point at which the assessment charge is made – 
starts some time before July 1.

Please note now that, as both independent attorneys indicated in their interpretations, the meaning 
of the word “assessment” is a fiscal issue; ie. it is related to fiscal actions and use.   

Now take notice of Bylaws Article XV:  “The fiscal year of the Association shall be a calendar year, 
unless determined otherwise by the Board of Directors.”  In the official archives of the HOA there is no
official record of the date the BOD changed the fiscal year of the Association from calendar to the 
current fiscal year of June 1 – May 31, but it is clear from official accounting records, tax records, and 
at least one BOD consent agenda2 that the fiscal year has been June 1 – May 31 since at least 2008.  
Also, many prior BOD members and current Association members recall this same fiscal period had 
existed for many years prior to that.  These facts amount to the legal demonstration of the fiscal year 
of the Association indeed being June 1 – May 31; in law this is referred to as “promulgation”.  This is  
Key Observation #2:  the fiscal year of the Association is June 1 – May 31.      

Now combine Key Observation #1 (inferring the annual assessment period starts some time before 
July 1) and Key Observation #2 (fiscal year of from June 1 – May 31):  the “annual assessment period” 
is interpreted as being June 1 – May 31.    

So using the annual assessment period starting on June 1, now refer again to Bylaws Section 2(c)(i):  
“fix the amount of the annual assessment against each Lot at least (30) days in advance of each annual
assessment period;”, and Bylaws Section 2(c)(ii):  “send written notice of each assessment to every 
Owner subject thereto at least (30) days in advance of each annual assessment period;”.  This means 
that the BOD is required to send notices of annual assessment increases and also notice of the annual 
assessment rate at least (30) days prior to June 1, which is May 1 or May 2, depending on how you 
count 30 days backward from June 1. 

1 It has been argued by some association members that CCRs Article IV Section 3 infers that the annual assessment period is established as starting on
January 1.  This author argues that that interpretation is incorrect, that the context within which that section assigns a connection of the date 
January 1 and the annual assessment has nothing to do with a period or when the charge is made.  It is regarding when/if the annual assessment 
amount can be increased beyond $100.00 per year.  January 1 is a specific moment in time, the 'strike' of January 1; there is either before or after 
January 1, not 'between two dates which is a year'.  Before “...January 1 of the year immediately following the conveyance of the first Lot to a Lot 
Owner the maximum annual assessment shall be $100 per Lot.”  So that means before that specific moment in time the maximum annual 
assessment cannot be more than $100.00.  Then the section immediately goes on to state, “Thereafter, from and after January 1 of the year 
immediately following the conveyance of the first Lot to a Lot Owner, the annual assessments may be increased...”.  The word “from” is the inclusion
of the day January 1, because after is January 2 and forward.  So without the word “from” installed in the sentence, January one is lost without 
existence, per se.  The word “from” is not a set-up of two points between which is a year; it is just a definition of a single moment in time and what 
comes either before or after it relative to the amount that the annual assessment can be.  This section is in no reference to a period of time or an 
assessment period, therefore irrelevant to the definition of the phrase “annual assessment period”.   

2 May 5, 2012 BOD annual consent agenda at item #9 (seen at http://assuredcomputer.com/kirk/conag5.5.12.pdf), the proposed raise in annual 
assessment by then-BOD member Jess Wright was associated with the annual billing, being June 1.  
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Why did the Board recently spend HOA funds to answer certain legal questions?

Board of Directors (BOD) and Association members who are not attorneys are often in the position of 
making impactful decisions about complex legal rights and responsibilities, often affecting large 
budget items and significant individual rights.  

In November 2018 the BOD resolved unanimously (all 9 Board members) to spend up to $3000 on 
having an HOA attorney answer a critical core list of legal questions centered around the governance 
of this association.  Most of these questions have been identified as needing legal clarification for the 
entire history of the HOA, and the answers to them are now a solid guideline for this board and all 
others in the future to carry forward effective, legally-durable governance.  They will also be useful in 
allowing the association membership to better understand BOD decisions – as members choose to 
read the answers.  They are also critical for helping the membership to be able to hold the BOD 
accountable henceforth to follow known legal guidelines. 

The attorney answers are an important investment in the success and protection of the HOA and all 
Lot Owners.  This will serve to uphold property values, and to provide solutions for long-time 
problems and 'stop gates' that all boards in our history have been challenged with. 

What questions were asked?
All Association members can write the BOD at the mailing address or email and ask for access to the 
Q&A.  Otherwise, here is a synopsis of the issues that were addressed:

• Exactly which state laws this HOA is required to follow.  There has been much confusion and 
some resulting non-action in our history because of this issue, which is now settled. Many 
actions and rights for both the Board and the membership are clear now, and several very 
large fiscal expenditure issues have also been clarified.  Members can know what to expect 
from the BOD and what the HOA is to provide to the membership.

• Expectation for road maintenance.  Clarifications have been made that the BOD/HOA is 
required to achieve a minimum level of maintenance on the roads, and that, among other 
things, gravel must be replenished as it is being worn away.  This is a somewhat 'landmark' 
change for the HOA because historically gravel has been allowed to wear away with only a 
small portion of replenishment, eventually leading to ruined or unsafe roads if that continues.  
It is the BOD's duty to maintain the gravel unless the membership refuses to provide the 
funding for this.        

• Control, use, and maintenance of roadside easements.  According to our CCRs, all 36 miles of 
Ranch roads have a roadside width on each side that acts essentially as 'community property', 
able to be used by all Lot Owners for various recreational purposes.  This easement is also for 
road maintenance purposes, like space for placing snow when plowing the roads in the winter. 
But what if a Lot Owner chooses to put something in the roadside easement of their property 
that blocks use of the easement, and those blockages are allowed to remain for some number 
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of years?  Does the HOA and membership lose the right over time to use the easements per 
the CCRs?  These conditions exist in several places on the Ranch and have affected some 
liability issues (snow plowing and road maintenance so far), so the recent legal answers have 
given the Board some guidelines on how to deal with them.

Also, the answers have established that it's the HOA's responsibility – and in turn the BOD's 
responsibility – to remove hazardous roadside trees that exist within the easement width, 
whether in the road or not (this is also subject to certain private property rights of the Lot 
Owner).  This has been an unresolved important issue whenever occasional wildfires in the 
area cause trees in the easements to burn and die, often becoming a falling threat to road 
traffic and private buildings near the hazardous trees. 

• Clarifications about CCR limitations and controls regarding renting of private residences.

• Clarification about the Bylaw requirement that the Board appoint at least (3) specific Board 
members with certain qualifications.  Previously the BOD was appointed by the developer, 
Lynn Barnett.  As of May 21, 2018, the developer turned the process over to the membership 
to vote for their HOA board.   One important aspect of that process needed to be settled.  
Bylaws Article IV, Section 4 states that the BOD – not Association members – shall appoint 
Directors who have the qualifications of “...a licensed forester... a protector of wildlife 
interests... a representative of the community of Oroville...”.  Legal counsel has advised that 
this Bylaw clause is in contravention with applicable state laws and is therefore regarded void; 
the BOD can only appoint vacated terms of a director, and the BOD cannot set specific 
qualifications of Directors.

• HOA right/responsibility to enforce CCRs even though only a limited history of enforcement 
exists.  Legal counsel advises that various specific facts, standard legal precedents, and HOA 
governing document clauses determine that enforcement of our CCRs is valid and that the BOD
has a fiduciary duty to the Association to enforce the requirements of the CCRs unless, “...the 
Board reasonably determines, after reasonable inquiry, that an attempt to enforce a covenant 
would be unsuccessful, or would unreasonably consume the resources of the Association...”.

• As per CCRs, parameter clarity about potentially establishing additional rules and/or 
penalties for violations of CCRs.    

 

Again, if you like, please write the Board at P.O. Box 332, Oroville, WA or email us at 
bod@9mileranchhoa.org and ask for access to actual attorney documents.      
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Legal Expenditure Report
5/5/19

Recently there have been some unfortunate unforeseen legal expenditures we want to make the 
membership aware of.

The Board of Directors has a legal responsibility to reasonably uphold the Covenants, Conditions, and 
Restrictions (CC&Rs).  In carrying forward that responsibility, last fall the Board unanimously agreed as 
a first step that Board member compliance with the CC&Rs comes first.  Two of our Board members – 
father & daughter on one Lot – are not in compliance, operating a prohibited business.  These two 
Board members refused to comply, and informed the Board that any further communication must go 
through their attorney.  During this process they also helped create a campaign attempting to dissolve 
the HOA.  This campaign, supported by false and slanderous claims, also suggested having all Board 
members removed except themselves.  Their legal claim to justify their non-compliance with the 
CC&Rs alleges that the CC&Rs have been abandoned, thus unenforceable.  We and our HOA attorney 
believe that records clearly show no abandonment and that the offending members are indeed a 
violation of their own making and are not ‘victims of abandoned rules’.  The issue is not yet resolved, 
but we are making sound progress.  The Board is seeking to have all HOA attorney fees reimbursed by 
the offending members, approximately $3,000 so far.  Hopefully these members will choose to comply
and end the issue there, however, we will keep you updated as events unfold.

In April one of these two Board members filed a restraining order against a Board member based on 
false claims alleging assault against her at the January Board meeting in executive session.  In her 
affidavit with the court she named all other (6) Board members who were present at that meeting as 
assaulting her as well.  The day before the court hearing she dropped the case, but not before costing 
the Association $1,500 in attorney fees to defend the falsely accused Board member (our HOA Bylaws 
and Articles of Incorporation require the HOA to indemnify all Board members).  We are working with 
the HOA insurance company to hopefully have our costs reimbursed.

Again, we regret having to inform you of these details, but we feel you should know the circumstances
behind these expenses.  If you have any questions or require more detailed information, please 
contact us through the HOA website 9mileranchhoa.org.       



Clarification About Some HOA Facts

Click onto blue highlighted words for greater details.

1. Rake purchase:  For qualified analysis about the reasons for the rake purchase please see the 
document entitled, “Rake Purchase Report” on the 9mileranchhoa.org website (look under the
“Reports” section).

2. All elections have been conducted validly from the most complete membership list possibly 
available.  The official membership list of owners of each Lot – and therefore the right to vote 
for each Lot – is of course the same list used to bill each and every owner for assessments.  The
list of owners and all billing has been controlled and maintained for over 20 years by official 
board members of Nine Mile Ranch and has been passed from board to board through the 
accounting records; the Declarant has had nothing to do with this whatsoever.  The records 
have been kept digitally on-line since at least 2008, so the archive has not been subject to 
corruption or destruction in physical content.  To our knowledge and direct experience, 
whenever a mailed yearly or other official billing is returned to the HOA as undeliverable or a 
past-due member is non-responsive, the official list of ownership has been constantly updated 
through the following ways:

1. comparison to official county tax records, and
2. comparison when escrow companies contact the HOA at the time of sale of a property.

In fact, sales through escrows have even corrected inaccuracies in county tax records. Currently
there are (4) Lot Owners out of the total 310 lots who are non-responsive to the addresses 
registered under county tax records.  It is suggested that our official membership list may be 
more accurate that official tax records.   
 

3. We clearly interpret that the HOA is required to provide snow plowing on all roads.  This has 
also been an issue that prior Boards have come to the same study and perspective about. 
Every plat map for Nine Mile Ranch, all which are encumbered under the CCRs and run with 
the titles of all Lots, note the following words:  “SNOW PLOWING WILL BE PROVIDED BY THE 
NINE MILE RANCH HOMEOWNERS ASSOCIATION.”  Further, while there are no specific road 
machining techniques stated in the CCRs regarding maintaining roads – like grading, ditching, 
or gravel replenishment – it is implied that any and all measures shall be taken – including 
snow plowing if necessary – in order to maintain roads (Article V, Section 1), to maintain every 
Lot Owner's right to use the easements without interruption (Article III, Section 1), and all of 
this within the scope of what Owners can reasonably expect for a residential recreational 
development (CCRs, BACKGROUND, Section B).  There are other collective implications.  Please 
click here for greater details.   

4. All directors and officers have been duly placed according to state laws and governing 
documents.   There are two state laws that govern the placement of directors of our HOA – 
RCW64.38.025(2) and RCW24.03.100 – and there are two provisions in our Bylaws (Article IV, 
Sections 4 and 5).  In consideration of these applicable governing clauses, and in consideration 
of the order of precedence of these clauses as advised and verified by HOA attorneys last year, 
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all directors have been duly placed since the Declarant relinquished his right to appoint 
directors in 2018. 

5. All director voting powers, duties and offices are held and conducted in strict accordance 
with applicable laws and governing documents.
1. No director has acted outside the power for a single vote per director on each and every 

Board action.
2. No single director or officer has unilateral decision-making capacity; every decision is made

by Board resolution and/or Board delegation. 
3. All officers are and have been duly elected into place by the Board of Directors.
4. All directors have equal right and access to all HOA records at all times, including to on-line 

financial account records, and no director has been denied access at any time.
5. No expenditure is ever taken without Board approval.
6. All actions taken by committees and delegated positions are disclosed to the entire Board 

as they happen at any time.
7. The Board has long-established financial internal controls and disclosure procedures that 

ensure ongoing mandatory oversight. 
8. There is no capacity within the Board administration and systems for any single director, 

officer, committee or groups of directors/officers/committees to act in self-interest without
every single director being able to either know about it or have the opportunity to prevent 
it.

6. The Board conducts all discussions and business in strict accordance with state laws and 
governing documents.  Per RCW64.38.035(4) requirements, all Board actions and deliberation 
are taken in open meeting or executive session with the exception of Bylaw-provided 'actions 
taken without a meeting' at Article VI, Section 4.  Each and every action is entered into 
immediate meeting minutes for the record and all meeting minutes are made available to the 
membership within weeks.  Per RCW24.03.115 and Bylaws Article IX, committees conduct 
work and deliberation between meetings.  As stated, infrequent Board actions are taken 
outside of a meeting according to Bylaws Article VI, Section 4, and those actions are 
deliberately restricted to only what the Board unanimously regards as critical to the function of
the HOA and would be detrimental to the HOA to wait until the next meeting to conduct.  Per 
state law, HOA attorney advise, and established Board policy, all substantive Board and 
committee emails are kept on record. 

7. As shown by HOA records, no Board member has ever performed a paid service to this HOA 
nor has any been considered to be hired.  There are no conflicts of interest.  In April 2018 
Association member Brett Coffman offered a helpful estimate number to the prior interim 
Board regarding budget planning for tree felling expenses, as this kind of work was in his 
professional experience and knowledge.  His number was used for helpful budget planning 
purposes only and he submitted no proposal about it.  It is possible that a future Board may 
consider hiring him, but not while he held or holds a director position.  Furthermore, it is 
lawful for a director to be hired to perform a non-director service (like tree trimming) as long 
as that director recuses themselves from voting on the issue... but as stated, no such action 
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has been taken or given consideration to.


















